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or issue of credibilit
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the violation charged (an alleged inadequacy of the foot

brakes on a 20 ton capacity pit truck)

shoul d not be settled

by the payment of a penalty of $60, i nstead of the $275

proposed by the governnent.

on the judge's finding that while the

This in turn was predicated

viol ation charged was



potential |y serious, the brakes were mechanically sound and
were rendered inadequate due solely to circunstances beyond
the control and w thout the fault or negligence of the operator.

In a denonstration of professional ineptitude and
incompetence previously unsurpassed in the experience of the
trial judge, counsel ?br the operator, M. Yost, a menber
of the bar of the state of West Virginia and a 1972 graduate
of the University of West Virginia Law School, admtted
on the record in open court he had never read and coul d
not recite either the facts or the holding of the principa
precedent relied upon in support of his moticn. 1/

As the record shows, the case, Withrow V. Larkin,
421 U S. 35 (1975), not only does not—support the operator's
claim but on the contrary held that pretrial review by
an adm nistrative adjudicator of evidence submtted during

1/ This and ot her professional .and et hical |apses comm tted
by M. Yost in the course of this proceeding should be of
concern not only to the bar of the State of Wst Virginia
but also to the Conm ssion and his supervisor, the Genera
Counsel of Pennsylvania dass Sand Corporation. The record
shows that in his zeal to create the inpression the tria
judge inproperly considered a mne inspector's statement

In arriving at the evaluation of May 14, M. Yost attenpted
to conceal the,fact that he had been in possession of the
statenment since Decenber 1979. |t may be that M. Yost
Is nore to be pitied than censured and should not be
singled out for his devotion to the transcendental ethic
of the adversary system nanely that winning is not every-
thin%. it is the only thing. Certainly the Conmission,
the bar associations and, if reports are to be believed,
the Supreme Court have shown a high tolerance for ethica
| apses of equal if not greater magnitude.  Schwarzer,
Dealing Wth Inconpetent Counsel--The Trial Judge's Role,
93 Harv. L. Rev. 633 (1980); CBKeS, Lawyer and Judge.
The Ethical Duty of Conpetency in Fi ,
Chief Justice Varren Conference on Advocacy in the United
States, 73 (1978). Distinguishing half truths from whole
lies is an occupational hazard for the |egal profession
in general and for nost |lawers in particular. Bok .
Lying: Mral Choice in Public and Private Life 154-173
-(Vant age BooKS 1978).
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the course of a pretrial investigation of the matter is !
no bar to the adjudicator's participationin a |ater -l
evidentiary hearing under the fair trial/due process clauses

of the constitution; Thus, the Court held:

* % * The nere exposure to evidence presented in
nonadversary investigative procedures is insufficient
in itself to inpugn the fairness of the [judge] at

a later adversary hearing. Wthout a showing to

the contrary, [judges] "are assumed to be nen of
consci ence and intellectual discipline, capable

of judging a particular controversy fairly on the

basis of Its own circunstances.’ United States :

v. Mrgan, 313 U'S. 409, 421 (194 —#2tt-S—at 55.

The Court further held that the fact that an adjudicator on

the basis of prehearing subm ssions issues "formal findings

of fact and conclusions of |aw asserting" there is 'probable
cause to believe" a violation of |aw has occurred is no bar

to the judge's conduct of a subsequent adversary hearin !
in the absence of clear and convincing evidence that "the

risk of unfairness is intolerably high." 421 U S at 58.

The general rule is that,

The risk of bias or prejudgnment in this sequence
of functions has not been considered intolerably
high or to raise a sufficiently great possibility
that the adjudicators would be so psychol ogi cal
wedded to their conplaints that they woul d consciously
or unconsciously avoid the appearance of having
erred or changed position .. . . The initial .
determ nation of probable cause and the ultinmate
adj udi cation have different bases and purposes.
The fact that the same [judge] nakes themin
tandem and that they relate to the same issues
does not result in a procedural due process viola-
tron. 421 U S at 57-58.

I'n conclusion, the Court held, "This node of procedure does
not violate the Admnistrative Procedure Act, 'and i1t does

not violate due process of law' 421 U S at 56. The Court
also cited with approval Professor Davis' statement that the
APA "does not and probably should not forbid the conbination
with judging of . . . [the function of] ne?otiating settlenments
" Id. at n. 24. Indeed, as counsel for the Secretary
pointed out, the Conmission's Rules and the APA specifically
recogni ze the power of the trial judge to propose and hold
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settlement conferences. Rule 54(a)(6). The slight

"contam nation" of the adjudicatory function that results
froma trial judge's participation in settlement discussions
has never been deenmed sufficient to require disqualification.
421 U.S. at 56 n. 24.

This came as sonewhat of a shock to M. Yost, as |
amsure it will to some of his nore conpetent colleagues,
many of whom | abor under the inpression that adm ssions
contained in pleadings and other witings and documents
filed in response to a formal pretrial order are not
"evidence". As MCormck points out such "judicia
adm ssions" are not hearsay and need not be offered in
evi dence at an adversary hearing before they may be considered
as probative of the facts asserted. MCorm ck Evi dence,
§ 265 (1972 ed.). The Act and the Comm ssion's rules of
practice clearly provide for pretrial discovery at the
I nstance of the trial judge. Thus, section 113(e) of the
Act and Rule 58 enpower the trial judge to "conpel the
attendance and testinony of wtnesses and the production
of books, papers, docunents, or objects and [to] order
testinmony to be taken by deposition at any stage of the
proceedi ngs before [hlﬂ{." (Enmphasi s supplied).

There is no nmerit, therefore, in the claimthat a
trial judge's pretrial involvenent in the devel opnent of
the facts and tfornulation of the issues to be tried,or
determ ned wi thout a trial,is an "extrajudicial"” activity
that creates an aPpearance of bias or automatically '
disqualifies himtrom participation in hearing and deciding
the matter. The view that the |lawers are in absolute
control of the proceeding, and the trial judge powerless
to require the parties to show a need for an evidentiary
hearing or to suggest any other procedure for informal
adjudication in the interest of a just, speedy and
I nexpensi ve disposition of the matter, is a nyth that
has | ong since been discredited. Rule 614 of the Federal
Rul es of Evidence when coupled with the authority conferred
by section 113(e% of the Act, is clear legislative
recognition of the fact that, unless they choose to
be, the law judges are not inprisoned wthin the case as
made by the parties. Evidentiary hearings are for
the purpose of resolving genuine issues of credibility,
veracity or disputes over material facts, not for discovering
whet her such issues exist. Nor are they for the purpose of
allow ng the | awers to engage in irresponsible and wasteful
exgrcises in amateur or ob%uscatory advocacy before a captive
audi ence.

1845




In Mathews v. Ebdeidge, 424 U. S. 319 (1976), the Suprene
Court held that whil& financial cost alone is not a contralling
factor in determning whether due process requires a particular
rocedural safeguard such as an evidentiary hearing prior

0 an admnistrative decision, the governnent's interest,

and hence that of the public, in conservin% scarce fiscal
and admnjstrative resources, is a factor that nust be weighed
I n detern1n|n%bthe necessity for such a hearing. 424 US
at 348. The Court not ed:

At sonme point the benefit of an additional safe- _
guard to the individual affected by the admnistrative
action and to society in terns of 1ncreased assurance
that the action is just, may be outwei ghed by cost
The ultimate bal ance involvés a determnation "as to
when, under our constitutional system gudlplal-t pe
procedures nust be inposed upon admnistrative action
to assure fairness ..  The judicial nodel of an
evidentiary hearing'is neither "a required, nor even
the nost effective, nethod of decisionmaking in

al | circumstances. The essence of due process is

the requirement that "a person in jeopardy of

serious |oss be given notice of the case "agai nst

him and opportunity to meet it." Id.

Here, a conservative estimate of the cost of an evidentiary
hearing in St. Louis, Mssouri, the point requested by the
operator and therefore the situs required under the
Conm ssion's rules and decisions, was $2,000 exclusive of
the salaries of the participants. Furthernore, a breakdown
of this estimate showed the cost allocable to the operator
exclusive of the salaries ﬁald its prospective w tnesses,
woul d approxi mate $700. This cost when weighed against
even the proposed penalty of $275 shows how grotesquelg
?IS?%Op%{EIOHat? th? cosf PL eV|dﬁqF|ary hearings can Dbe

0o the deterrent value o e penalty. ~ See also, Cut Slate
Inc., 1 FMSHRC 1039 (1979).  Unl ess Penalties are Tmcreased
T0 conpensate the public for the cost of such unnecessary
or inprovident hearings, | believe they should be a |ast,
not a first, resort.

Counsel contended, and he said the Comm ssion agrees,
that because the 1977 Mne Safety Law says an operator and
the Secretary are to be afforded the "opportunity" for an
"on the record" hearing as provided under section 5 of
the ApA, 5 U.S.C. § 554, a confrontational type hearing is a
jurisdictional prerequisite to a penalty assessnent




unl ess both counsel agree to settle or that there are no

di sputed issues of material fact. Peabody Coal Conpany, 2
FMSHRC 1035 (1980). | believe this is a substantially Fair
readi ng of Feabasdy, but note the Conmission beat a hasty
retreat from the r¥igidity of Peabody in New Jersey PulLverizing,

2 FMSHRC _ , July 2, 1980. Tn the |atter casfs Lhe Commission
deni ed the Secretary's punitive, unilateral demand for an
evidentiary hearing in the face of opposition from both the
trial judge and the operator. Al though the Commission's

deci sion does not nention it, the judge's reduction in the
anount of the penalty in dispute was only $16. | believe

the trial judges and the Conmm ssion nust be alert to prevent
use of the evidentiary hearing by either the solicitor or the
operator to coerce the trial judge into rubber stanping'

I mprovi dent settlenment proposals. \Wenever, and for whatever
reason, the Commission tilts the scales of procedura

fairness, it risks doing itself and the cause of admnistrative
justice a serious disservice.

Furthernore, for the reasons set forth in my decision
after remand in Peabody,? FMSHRC _ ., July 41, 1980,
enphatically do not agree with the operator's claim that
admnistrative |aw judge does not have the authority to
require parties to show there is a genuine issue of materia
fact or question of credibility before he nust grant them an
evidentiary hearing."

an

The idea that fundanental due process accords a party'
the right, if he chooses to exercise it, to have every item
of evidence subnmitted via a witness in open court subject to i
full cross-exam nation has never been the rule in admnistrative
proceedi ngs. In Ri chardson v. Perales, 402 U.S. 389 (1971), |
the Supreme Court ™ helrd the APA Tandat €S cross-exam nation ,
only to the extent that it "may be required for a full and
true disclosure of the facts" and does not preclude a requirenent
for the submssion of all or part of the evidence in witten
form 402 U.S. at 409. Certainly, if such evidence is
admssible as part of the "on the record" hearing, it nust
be admssible as part of the prehearing record particularly
when it is received subject to the parties' right to show a
need for cross-exam nation.

bt o8,

Directly in point on the claimthat the APA and the
M ne Safety Act nandate an opportunity to cross-exam ne
before any item of information may be treated as "evidence"
Is United-States v. Florida East Coast Railway Co., 410 U S.
224 (1I973). There the Court wasS confronted WTh The necessity
of defining the meaning of the term "hearing" as used in the
ICC Act. The Court found:
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The term "hearing" in its legal context undoubtedly
has a host of neanings. Its neaning undoubtedly

wi Il vary depending on whether it is used in the
context of a rulemaking type proceeding or in the
context of a proceeding devoted to the adjudication

of particular disputed_facts... . . rwlge.tbhink that
reference to [the Administrative Procedure ACt] in
whi ch Cbn%ress devoted itself exclusively to questions
such as the nature and scope of hearings,'is a
satisfactory basis for determning what is nmeant

by the term "hearing" used in another statute. Turning
to [the APA], we are convinced that the term

"hearing" as used therein does not necessarily enbrace
either the right to present evidence orally and to
Cross-exam ne opposing W tnesses, or the right to
present oral argument to.the agency's decisionnaker

* * * * * *

* * * even where the statute requires that [the .
?roceedlng] take place "on the record after opportunity
or an agency hearing," thus triggering the applicability
of § 556, subsection d provides that the agency nay
proceed by the submssion of all or part of the evidence
In witten formif a party will not be "prﬁ udiced
thereby". Again the Act makes it plain that a specific
statutory nandate that the proceedings take place on
the record after hearln?_nay be satisfied in some
circunstances by evidentiary submssion in witten
form only

* * * * * *

W think this treatment of the term "hearing" in the
Adm nistrative Procedure Act affords a sufficient basis
for concluding that the requirenent for_a.hear[n% -
did not by its own force-require the Comm ssion either
to hear oral testinony, to permit cross-exam nation

of Commission witnesses, or to hear oral argument.

410 U.S. 240-241.

Since Florida East Coast establishes that a statutory require-
ment for an APA "hearing” nay be satisfied without a trial

it sinply is not true that valid adgudlcat[ve actions

cannot be taken under the Mne Safety Act in the absence of
an oral hearing at which the parties are afforded the opportunity
to cross-examne wtnesses. For this reason, the trial

judge has repeatedly suggested that under its de novq
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authority to "assess" penalties (section 110(i)) and to

“approve" proposals to "conpromse. mtjaate, or settle"

penal ties fsection 110(k)), the Commission encourage the use

of informal adjudicatory procedures involving witten subm ssions
to effect a just, speedy and inexpensive disposition of

cases where the anounts involved do not warrant the convening

of a trial-type hearing or there is no genuine dispute of

material adjudicative fact.

The choice is not between swatting flies wth a sledge
hanmer or rubberstanpi ng inprovident settlement proposals,
but the use of traditional pretrial techniques to screen
out cases that do not nerit the time and expense of a trial-
type hearing and to di spose of such cases On witten subm ssions
or at settlement conferences. See e.g. Republic Steel Corp.
2 F MBHRC 666 (March 7, 1980); _Jones & laughlin Steel, 2 FMSHRC
678 (March 11, 1980); Consolidation Coal Co., 2 FMSHRC 725
EI\/BrCh 19, 1980); _Consolidation Coal Co., Z FMSHRC 1084

My 9, 1980); U. S~ Steel Corporation, Z FMSHRC 1115 (May 20, 1980);

M ssouri Gavel Co., 2 FMSHRC 1124 (May 22, 1980);
Co., 2 FNBHRC 1237 (May 14, 1980); Beckley Coal Co. an _
Kanawha Coal Co., 2 FMBHRC 1658 (June 27, 1980); Missouri
Gavel Co., 2 FVSHRC (July 8, 1980).

Just as war is too inportant to be left to the generals
So also justice is too inportant to be left to the self-
serving interests of the lawers. Professor Murice Rosenberg,
In his Jackson Lecture before the National College of State
Trial Judges! has effectively shown that formal rules,
actual practices," and nost procedural innovations in recent
times have reflected a gain in judPes' power and activity
"at the expense of the l'awers' "role as the nover and diTector
of litigation." Nothing, he believes, wll slacken the
trend toward judicial activism M Rosenberg, The Adversary
Process in the Year 2000, 1 Prospectus, 5, 15-18 (1968) -

That judicial activismis necessary if we are to have a
rule of law rather than a rule of |awers is underscored by
the follow ng comments by Chief Judge Irving Kaufman of the
Second Crcuit:

* % % our current enphasis on early judicial
intervention is ... the culmnation of the
efforts of many of our greatest |egal thinkers
to induce the judges to ... take an _active part
in the control of litigation ... Contrary

to what nost of us have accepted as gospel, a
purely adversary system uncontrolled by the '
Judiciary! is not an automatic guarantee that
justice wll be done.
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The Phil osophy of Effective Judicial Supervision Over Litigation

29 F.R D 207, 208, ZI11 (19062)

I'n 1906, Roscoe Pound shocked the |awyers of that tine
by speaking derisively of the cherished adversary system as
the "sporting theory of justice" and docunented its inefficiencies
and intricacies. He also advocated the renoval of certain
matters fromthe courts to admnistrative tribunals where
they could be subjected to disposition in a nore efficient,
if less adversary, fashion. Pound' s attack on the adversary
system was vigorously rejected by the bar and his ideas did
not receive the unqualified endorsenent of the ABA until
1976 when the Chief Justice adopted themas his own. At
that tine, in his appearance before The National Conference
on the Causes of Popular Dissatisfaction with the Adm nistration
of Justice, the Chief Justice offered solutions to the
stultifying delays and staggering expense of modern |itigation
that centered around nore judicial control of the adversary
process. Burger, Agenda for 2000 A D.--A Need for Systematic
Anticipation, 70 FTR D83 (1976).

After this enlightenment, M. Yost, persuaded his
position was based on an al nost total nisunderstandin% of
the relevant facts and applicable law, elected to w thdraw
his notion to recuse 2/ and to nove for approval of a
settlement in the amount of $60.00--the anount proposed
in the show cause order of May 14, 1980. M. O Donnell

counsel for the Secretary concurred, whereupon the tria
judge granted both notions from the bench and ordered the
matter dism ssed.

~ The prem ses considered, it is ORDERED that the bench
deci sion be, and hereby is, ADOPTED and CONFI RMVED as the

2/ This made 1t unnecessary todecide whether the notion
was filed in good faith or was frivolous and filed for the
purpose of causing vexatious delay and harrassnment of the
admnistrative process. | also pass the question whether
an adjudicatory agency has the power to tax attorney fees
and costs against a party who has litigated in bad faith
or may assess those expenses against counsel who willfully
abuse the admnistrative process. See, Roadway Express,
Inc. v. Piper, et al., U.S. , slip op. 1I-14,

deci ded June Z3, 1980. -
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final dis?osition of this matter and upon paynent of the

settlement agreed upon, $60.00, on or before July 30, 1980,
the captioned matter be DI SM SSED.

JoSeph B. Kennedy
Administrative Law Judge
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